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OFFICE OF THE ATTORNEY GENERAL OF.TEXAS
AUSTIN

GunALD C, MANN
ATTORNEY GENERAL

_ Bonorable T. M. Trimble, First Assistant
State Superintendent of Public Instruotion
Austin, Texas

Dear Sir:
Opinion No, 0-3922
Ra: Occupation tax on utilities

We heve received your letter of Ausust 28, 1941,
in whieh you enclose a letter to you rrom Mr. E. A. Perrin,
Superintendent of the Cemeron Publie Schools. Mr. Perrin's
lettsr reads in part as follows:

"The Cemeron School Distriot is a school
district in which the city hes assumed oontrol.
The clty tax assessor collects our tax, both
meintenance and bond. The olty counecil turns over
to our treasurer 75¢ on $100.00 assessed valuation
tor the maintenance of our school. They pay the
bonded indebtedness direct, Our school beard ia
elected,

*The Legislature récently approved & special
tax whisch should be paid to the oity governments
by the utility ocompanies, The eleotric company,
the water ocompeny, the gss eompany, and the tele-
hone ocompeny pay to the olty epproximetely
32,500.00 annually. 1 suppose this ia en ocoupatlion
tax.

*T wish to know if the =chools are entitled to
perticipete in this tex and if so, to what extent."®

The Forty-seventh Lugislsture st its regular
session passed House Bill 8, the Omnibus Tax Law. Article
7076, *.C.%., as amended by Article IV of Houase Bill 8
leviee e Stete ocounation tax on telephone commanies,
However, section 2 of Article 7070, ss smended, reads as
follows:
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(2} ¥c eity or otkLer politicel subdivialon
of this Ttate, by virtue of its texing power,
»0lice rowmer, or otherwiee, shall impoxe an oscu-
pation tax or cherge of sny sort, for the privilege
of dolps business, uponr any perason, cor:orstion,
or sssocisztion required to psy An occuration tax
under this Article; provided, that nothing in this
Article shall be construed to prohibdbit the colleotion
of ad velorsn tsxes 8 provided or not probibdited by
law, or eny tex now inposed by franchise, and provided
further that this Article ghall not sffeoct sny oon-
tract now in existence or hereaftoer nmade betwaen a
eity end thke holder of & franchice.”

Artiele 7060, R.C.™,, ag amended by Article V
of House Bill 2, levies a state oogupation tux on gas
ooxpanien, electric ilght companlee, electric power con-
panies, and water works or water end light plants logsated
in eny incorporated town or ¢ity and uysed for locel sale and
distribution, Fowever, the following provisizn aprears:

*Xo city or other politieal subdivision of
this “tate, by virtue of itm texing power
proprietary power, police power or othorwilo,
shall impose sn oocupetion tax or cherge of any
sort upon any perscn, corpgoretion, or association
roquired to pey an occunetion tax under this
Artiole., Mothing in this Artiocle shell be qone
strued es affecting in eny way the oclleotion of
sd valorern taxes suthorised by lew; nor impairing
or altering in any way the provigions of any
oontrsats, sgreements, or frsnchises now in
existence, or horeaftor made between a oity snd e
pulilic utility, relating to payrents of any sort
to & olty. Nothing in this Artlicle =shaell be cone
strued ar prohidblting en incorsorated oity or town
from meking & Tewsonsble charge, otherwlse lawful, for
the use of its streets, alleys, sud publie ways by &
public utility in the conduct of its businees, snd
each suoh olty shall have such right and -oweri but
any ouch churges, whether designated sz rentais or
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otherwise, sné whether messured by gross receipts,
units of installation, or in eny nanner, shell not
in the eggregate exceed the equivalent of two {2)
per oent of the gross receipts of such utility
within such municeipality derived from the sale of
#as, electric energy, or water., Any speciel taxes,
rentals, contributions, or charges aoccruing after
the effective date of this Act, under the terms of
any pre-existing ocontrsct or frenchise, against any
utility paying en oocupation tax under this Article,
vhen paid to any such elty, shall ba credited on
the amount owed by such public utility on any charge
- or rental imposed for the use of streets, alleys, and
public ways, levied by ordinance, and acoruing after
the ef'fective date of this Aot; provided that where
valid ordinances have been enacted heretofore by
cities imposing & charge or rental in execess of two
(2} per cent of the gross receipts of suoh utilities,
nothing herein shall be construed so as to prohibit
the colleotion of such sums as nay be dues said
¢ities thereunder from the date of said ordinanees up
to the times this Article shal! become effective."”

Thus, we see thet the power to impose occupetion
tsxes on the businesses named in the above mentioned statutory
provisions 1s erpressly denied to cities or other political
subdivislons of this stete. It follows that there is no city
tax under these provislons in which the c¢ity sohools are en-
titled to particlipate.

Article XX of House Bill & provides for the dis-
positicn and ellocation of revenus derived and collected
under Articles IV and V. One-fourth of such revenue is to
be deposited with the State Treasurer to the oredit of the
Availeble School Funé., The balance of the revenue 1s to be
deposited in a Clesrance Fund in the Treasury. Then there
are provisions for the aprpropriastion,transfer, &nd allocatlon
of certsin amounts of the moneys fror the Clearaznce Fund
to the Blind Assistance Fund, the Children Assistance Fund,
the Teacher Retirement “ystewv, the 0ld Age Assistence Fund,
end the Gensral Revenue Fund.
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Irf the statutory provisions which we have ocon-
sidered are not the ones to which you have reference,
please notify us,

Very truly yours
veT SEP 15, 19 ATTORNEY GENERAL OF TEXAS

FIRT ASSISTANT By Qz“"‘"é@““i
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